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IN THE DISTRICT COURT OF THE UNITED 
SOUTHERN DISTRICT OP NEW YORK. 
JANUARY, 1853. : 


Tae Unrrep Srates v. Farnuam. 


DUTY OF CAPTAINS OF STEAM-BOATS — HIS RELATION TOTHE ENGINEER — 
OPENING OF THE SAYETY-VALVE— MANSLAUGHTER N OF THR 
BOILER. 4 FR * 


If by the misconduct, negligence, or inattention.of the c steam- -boat, 8 losion 
of the boiler ensues, by which any person is killed, he’ aw of 
guilty of manslaughter. However slight the inattention, if x} was principally’ | 
owing to that inattention, he is responsible for; disaster eee 
The law regards the captain as the commander-in-chief of the vessel, and the ee" 
engineer are bound to obey his orders. In all proper cases, the captain is bound to give fg 
orders, and will be held criminally responsible if he does not, and injury ensues in con-s ¥ 
sequence, 
When the vessel stops, the law requires that the safety-valve should be raised. It is one of 
the duties of the captain, in giving his general direction to subordinate officers, to 
this to be done. It is not necessary that he should personally see that it is done: bt he, 
must give orders to that effect. 
Congress having made it peremptory to raise the safety-valve on stopping, neither the 
captain, nor any subordinate officers, have a right to resort to other means of keeping 
down the steam as an equivalent for this requirement. 


Tus was an indictment for manslaughter, under the statute of 
the United States, against the captain of the steam-boat Rein 
which blew up on the Hudson river in 1851. 

Mr. Justice Burrs charged the jury as follows: 

Gentlémen :—In this case you have heard the evidence and 

nd are no doubt possessed of the different features of 
‘woneee is against the" and engineer, but 
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the trials were severed. Although the case is calculated to excite 
interest, in which you, with others, no doubt, participate, yet we 
may congratulate ourselves that it has terminated so as to give it a 
calm consideration. It is not questioned but Captain F. is fully 
competent to the situation in which he was employed, and no im- 
putation that his preceding course had been purposely wrong—no 
charge of design of commission or omission is made against him. 
On the other side, although it was a case deplorable in the extreme, 
it occurred some one hundred miles away from here, and it was 
several months since, and there is no reason to suppose that any of 
you are interested in the case more than citizens at large—and you 
come to the case under circumstances favorable to a dispassionate 
consideration of it. . 
‘There was a question raised whether the Court would take juris- 
diction of the case, but that has been decided that it has—the Court: 


pursues the case in that view, and you act upon it as having it fully 


before you. 

It has further and justly been remarked, that this Court only 
obtains jurisdiction by the statute—the state courts, if they had 
proceeded in the case, might have acted on their common law 
authority, or the statute—but we take our authority in this Court 
solely from the written law. It may aid in applying the facts to 
the case to take a slight survey of the case. We are to consider 
what the law had»im contemplation, the condition of things at the 
time of the law, and how to apply it. The law was passed in 1838, 
when steam had been employéd for navigation for more than thirty 


“years. It had been attended with destruction of much life and 
property, and Oongress undertook to pass a law for safety to life and 


property. The object of Congress would be to look at the sources 
from which the evils spring, and they considered the injury to result 
fromthe inefficiency of the vessel or her liability to take fire, or that 


, @the danger should arise from mismanagement of the machinery. 





You will observe, on taking this survey of their object, that they 
put themselves upon the law as it existed from 1799, requiring a 
vessel to be enrolled or registered, and say in this law that no such 
vessel shall be allowed to navigate the waters of the United States, 
unless registered, and imposed a fine of $500 every time one was 
put in motion without. Congress then made provisions deter- 


‘mining her condition before she shall get license, and require a 


Board of Inspectors, whose duty is pvinted out, to examine the 
vessel, and machinery afid boiler, and to determine if of sufficient 
strength, and when they have found they are so, they.are to give a 


% 
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certificate, and that to be produced to the Collector in order to get 
the register. Congress thought by this they had seeured a striet 
examination of the vessel, and when in motion sherwould be en- 
titled to more confidence than before the law. 

The law did not limit itself to that, but enacted provisions with 
a view to safety of property and passengers, and had most espe- 
cially passengers in view; and that gives a clue to the provisions 
of the law in this case. As to property, it was not only necessary 
to have inspection and license, but Congress says a vessel must be 
equipped in a certain manner—on the lakes they must be provided 
with boats and fire-engines—and boats everywhere must have metal 
tiller: guides ; and the thirteenth section says, any person losing 
property, or being personally injured by explosion, will have the 
right, from the fact of such explosion, to bring suit. The seventh 
section says, if she stops for any purpose, the safety-valve shall be 
raised. I will read it, as follows: 


“See. 7. Be tt further enacted, That whenever the master of 


any boat or vessel, or the person or persons charged with navigating 
said boat or vessel, which is navigated in whole or in part by steam, 
shall stop the motion or headway of said boat or vessel, or when 
said boat or vessel shall be stopped for the purpose of discharging 
or taking in cargo, fuel or passengers, he or they shall open thé 
safety-valve, so as to keep the steam down in said boiler as near as 
practicable to what it is when the said boat or vessel is under head- 
way, under the penalty of $200 for each and every offense.” 

I will remark on this point more by and. by: itis “enough now 
to say, Congress intended to impose on the mastersof the vessels 
the necessity of having the safety-valves raised’ ‘every time he 
stopped. As to whether he can show it was not necessary, or there 
was a better mode, the Court will allude to presently. 

Congress have legislated as to pecuniary liability as to p 
and to person, but did not stop at that, making them pe 


# 


responsible for damages, they have framed a section, the it~ in 


these words ; 

“Sec. 12. And be it further enacted, That every captain, engi- 
neer, pilot, or other person employed on board of any steam-boat or 
vessel propelled in whole or in part. by steam, by whose misconduet, 
negligence, or inattention to his or their respective duties, the life 
or lives of any persons on board said vessel may be destroyed, shall 
be deemed guilty of manslaughter, and apon conviction thereof 
before any circuit court in the United States, shall be sentence d. to 
confinement at hard labor for a of not more than ten. 
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It is upon this clause the present indictment is framed, and gov- 
ernment charges the captain with manslaughter, saying, by his inat- 
tention, life was destroyed; and the great question is, if govern- 
ment have shown facts enough to sustain it. 

The law does not require the government to prove design; you 
are not to inquire as'to intentional negligence, or with design and 
purpose ; it is enough to ascertain, by the interpretation of the law, 
if he has been guilty of misconduct, negligence, or inattention, and 
the explosion of the boiler was caused by that. 

We will suppose Congress intend what the words say: the omis- 
sion of those acts necessary in relation to the steam, to anything 
that would naturally lead to the explosion, would be the criminal 
matter. However slight the inattention, if the explosion was prin- 
cipally the eause, he is guilty of all the consequences arising from 
the disaster. 

It is important to see what are the duties of the master ; where 
his duties cease, and those of others begin, or if they are concur- 
rent. Was it his duty to see to the condition of the steam, or were 
any steps taken by him to relieve the steam, or did that belong ex- 
clusively to the engineer? You have heard testimony of engineers, 
and there seems to be a sort of independent officer, as the pilot is 
deemed by law the master in taking a vessel in or out of port; if 


that is the construction, the captain, they say, must be discharged. 


I think the rule as to steam-boat officers is that the master is the 
commander-in-chief. The law intrusts him, and the engineer or 
pilot has no more right to refuse to obey his orders than the mate 
has, and if the duty is placed upon him by law, he must assert his 
authority. If the law did not positively require it, it is not so 
much matter, he might employ confidential persons; but if the 
law requires the duty of him, he must perform it. 

It is a mistake that the captain is not responsible. The law 


“knows no other master, and the fifth section, in speaking of engi- 


neers, requires that both owner and master see that competent per- 
sons are assigned. Although the owner may select the engineer 
and fix compensation, the owner has no right to prevent the captain 
having command of the engineer. If he sees the engineer push- 
ing the boat too much, he has a right to control him; and if-he 
does not, he himself becomes a wrong-doer. It may be that the 
engineer knows most about the steam, and if the captain takes his 


advice he is still responsible, as if it sprung from his own sugges 


tion. It would be intolerable to suppose there could be those diver- 
commands which have been contended for. On asea-going 
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ship, the pilot would say, I will steer in such a way for Liverpool ; 
or the engineer say, I will not narrow down the steam to twenty— 
this machine will carry sixty. The master must govern. He will 
be deemed to have acted and directed, or adopted the advice of 
others, and is liable unless it can be shown he had ordered some- 
thing to be done contrary to what was done. 


One of the questions is, whether you have a right to regard the 
non-opening of the safety-valve as under the twelfth section. It 
has been said you must exclude it. Judge McLean has said, that 
did not supply prima facie evidence against the engineer. The 
reasons for his so saying are not shown in the opinion, unless that 
the séventh section does not make it the particular duty of the 
engineer; or there may have been other grounds. He probably 
placed his opinion on the consideration that it had not been made 
out that the explosion was owing to the failure of raising the safety- 
valve. That trial was not against the master as here, and it is for 
us to see if it is the duty of the master to order the safety-valve 
raised. It is contended that Congress only required of the captain 
not to permit the steam to run higher when stopping than when 
running; that the law only says he shall open the valve with a view 
to keep the steam down. The proposition can not be as they con- 
tend. Suppose she came up with seventy pounds of steam, and the 
captain says there is no necessity to let it off, because the steam 
does not rise any higher. The law does not intend merely to let 
the steam remain as it is, but to keep it down by the opening of the 
valve. It will be a meaning at war with the objects of the statute 
to say otherwise. The law provided inspectors, but did not author- 
ize them to say what amount of steam might be carried, or prohibit 
the boat from carrying more than the inspectors suggest; that is left 
to the discretion of the captain. He would be placed in a more 
difficult position, it is true, on an explosion, if he went beyond the 
recommendation of the inspectors. The inspectors had no good 
means of testing, as by hydraulic pressure; it was mere conjecture 
from their best judgment. The law contemplates that the vessels 
shall not carry beyond their power. The inspection, in this case, 
was four or five months before the disaster, and the boilers must be 
inspected every six months. Suppose she had been running four 
or five months in. competition with other vessels, the captain must 
have known she would have become weakened. He is to carry her 
» at what is safe, and the law says, when stop you must release 
her by opening the safety-valve; but the Jaw says vodidee 
inspectors allowing a certain point, although it was re nd« 


*. 
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by the Court, to the inspectors in this district, so to recommend, but 
the whole was left by the law to the judgment of the captain and 
the engineer. The new law, which will go into operation in a few 
days, will require boilers to be tried before being used. 


The question for the jury now will be, if she was in a safe state 
of steam—if there was water enough, and nothing to create alarm. 
They say the defendant will have the benefit of what was said in 
his behalf, and general usage—that is if it was safe, they say, you 
can reduce the steam without opening the safety-valve, as that is 
but one mode. Ido not so construe the statute, but think the com- 
mand to raise the valve is peremptory. The captain has no right 
to deviate from the statute. All the difficulty before had been 
caused by the high state of the steam. The idea was, you could 
not tell how fast the steam would arise, and the captain, as a means 
to prevent danger, was to raise the valve. When he finds the 
boilers sufficiently relieved after opening the valve he can close it, 
but captains are bound to raise it. Congress had a right to adopt 
this as one of the means of safety, and they made it peremptory. 

A great deal has been said by witnesses that it is not necessary 
to raise the valve, but a good deal may be said upon this point. It 
may be, as lawyers say, that it is very well in theory, but it is not 
the law. Then perhaps a portion of the witnesses, like others, do 
not wish to have their craft interfered with; but they and others 
must yield to the national will. 

But I do not see that opening the furnace doors has the power to 
correct the matter. Congress, in the new law, have not so con- 
sidered it, but have required not only one valve, but three, here- 
after—one of them to be beyond the reach of the captain. 

But to take the evidence of the engineers. They say opening the 
doors will generally suffice; but if they have been negligent as to 
water, etc., it is not sufficient—they must also lift. the safety-valve. 
It may be that when boats are going leisurely, it might answer. 
But if there had been a real improvement in this respect, the atten- 
tion of Congress should have been called to it, and they would, by 
amendment, have relieved the captains and owners. ‘But they have 
made no change, showing that it is still legislative will. 

But then you must see if opening the doors is as safe as opening 
the valve. No matter as to the expense, if it is not shown that the 
new mode is equally efficacious as the other. Then you can not 
consider that point at all, and must resort to the law as it stands, 
and the captain and those employed must be held bound by the 
law. 
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I-consider it the duty of the master to see such general directions 
given that when stopping, the valve shall be raised; and if he has 
not given such orders, he is guilty of misconduct. He can not 
rely upon ar old rule or usage to the contrary. If the law said 
there was intention, it would be different. In this case, no doubt, 
Capt. F. intended to do right, but the law says you have omitted to 
do something which would have relieved the vessel, and are liable. 

It was the duty of the captain, in relation to the boilers, to have 
promulgated to the engineers and firemen, and all others, that their 
first duty would be, in stopping, to raise the safety-valve. It would 
not be necessary that it should be seen to by him personally. The 


division of labor is proper. The captain must show he has done * 


his duty in enjoining upon every person engaged in it to raise the 
safety-valve. It is not necessary for him to go into the engine- 
room or into the pilot-house, at such times, but it is his duty to order 
those under him to perform the duties he is required by law to do. 
Then you will see, from the testimony, whether he hadso directed 
them. If he had not, there was an omission of duty, and miscon- 
duct on his part. He must have done something under the law, 
wrongful, or omitted to do something required of him, to bring him 
under its act. 

But the mere circumstance that the safety-valve was not raised, is 
to be taken with other evidence. You are not only to see if he had 
neglected duty, and done something wrongful, but if the omission 
to raise the safety-valve was a proximate cause of the explosion. 

Then yon are to look at the boiler. If the external appearance 
would not indicate defect, but the accident arose from defect of the 
boiler, he is not liable. He is liable for an explosion by steam, but 
not where it is done by something not under his control. You are 
to think if the boiler would have exploded under a moderate use 
of steam and the valve open; if so, he would not be held respon- 
sible; but you must be satisfied there was no more than a reason- 
able head of steam at the time of running or of the explosion, and 
that it was most probable that the explosion arose from the defect of 
the boiler, and not from the failure to raise the safety-valve. You 
are to inquire if it was caused by the defectiveness of the iron or 
the failure to raise the valve. You are to see if it was or not from 
failure to raise the valve, then see from the proof if the boiler was 
not sufficient if the safety-valve had been raised; if not, he can not 
be held. He had a right to suppose it to be of sufficient strength, 
allowing for the use it had received. The Court will rely with con- 
fidence upon the judgment and sagacity of the jury. 
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The jury, after remaining in deliberation between seven and 
eight hours, came in, declaring that they could not agree, and were 
discharged. 





IN THE SUPREME COURT OF OHIO. 
JANUARY TERM, 1853. 


BEFORE ALL THE JUDGES, 


[CONCLUDED FROM PAGE 285,] 
XXXII. 
Price v. JOHNSTON. 


DECREE OF FOREIGN COURT AS TO LANDS LYING HERE -—~ VIRGINIA MILI- 
TARY ENTRIES+—CONSTRUCTION OF 2 UNITED STATES STATUTES AT LARGE, 
424 ——- PURCHASERS UNDER VOID DECREE — ESTOPPEL. 


Tuts was a bill in chancery reserved from Hardin county. 

Mr. Justice Ranney delivered the opinion of the Court, and held, 

First. That the decree of a Virginia court for the sale of lands 
lying in Ohio, is entirely inoperative, to transfer or affect any inter- 
est of the owner, either legal or equitable. 

Second. The holder of a warrant for lands, in the Virginia Mili- 
tary District, before location or entry, has no such specific equity, 
to any particular tract, as a court of chancery can notice or enforce. 

Third. An entry and survey, made in the name of a deceased 
person, is upon general ‘principles, void. It does not appropriate 
the lands included in it, nor, in such case, does the equitable title 
pass from the government to his heirs. 

Fourth. The proviso in the act of Congress of March 2, 1807, 
‘¢to extend the time for locating Virginia military warrants,” etc., 
(2 United States Statutes at Large, 424,) does not confirm, or make 
valid, such entries and surveys, so as to vest any specifie equity to 
the lands in such heirs. | 

Fifth. But such entry and survey, under said proviso, has the 
effect to withdraw the lands included in it, from subsequent loca- 
tion upon other warrants, and to leave the title, legal and equitable, 
in the government; and while it remains there, subject to appropri- 
ation only, upon the warrant on which such attempted entry and 
survey was made. 
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Siath. The purchasers of the land, under said void decree, it 
being repudiated by the owners of the warrant, are not estopped 
from averring that such entry and survey are void, for the purpose 
of showing that the complainants have no specific equity in the 
land, and therefore no right to demand the legal title. 

Bill dismissed. 


Judge Taurman did not sit. 


XXXIV. 


Tae Strate or Onto, ON RELATION oF Evans, v. Dupiey. 
CONSTRUCTION OF THE LAW CREATING NOBLE COUNTY—QUO WARRANTO. 


Tue opinion of a majority of the Court, in this case, was de- 
livered by Mr. Justice Ranney, who held that the act to erect the 
county of Noble, passed March 11, 1851, is not inconsistent with 
the present constitution of the state, or repealed by it. 

Judgment for the defendant. 


Barriey, ©. J., dissented. 


xXxxV. 
SHEPLER v. Dewey. 


CONSTRUCTION OF 50 LAWS, 102; CURWEN’S STATUTES, CHAP. 1133, SEC. 1; 
43 LAWS, 80; CURWEN’S STATUTES, CHAP. 586, SEC. 6—WRIT OF ERROR 
ISSUED AS OF COURSE — BATES V.. LEWIS, 10 WESTERN LAW JOURNAL, 78, 
AFFIRMED—BLISS Y. CHAMPION, 10 WESTERN LAW JOURNAL, 171, OVER- 
RULED. 


Tus case came here upon a writ of error directed to the District 
Court of Wood county. 

The. opinion of a majority of the Court was delivered by Mr. 
Justice Corwin, who held, 

First. That the act of April 20, 1852, 50 Laws, 102; Curwen’s 
Statutes, chap. 1133, sec. 1, makes applicable to the courts under 
the present constitution the remedies provided by the act of March 
12, 1845, (43 Laws, 80; Curwen’s Statutes, chap. 586, sec. 6,) *‘to 
regulate the practice of ‘the judicial courts.” 

Second. That the issuing of a writ of error under the sixth sec- 
tion of the act of March 12, 1845, (43 Laws, 80; Curwen’s Statutes 
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chap. 586, sec. 6,) is not inconsistent with the legislation under the 
present constitution, and may be had, as of course. 
Judgment of the District Court affirmed. 
Barter, C. J., and Taurman, J., dissented. 


XXXVI. 
JOHNs v. JOHNS. 


RAILROAD SHARES PERSONALTY— CONSTRUCTION OF 46 LAWS, 40; CURWEN’S 
STATUTES, CHAP. 817. 


Tas was a petition for dower filed by the widow against the 
executor and heiress of Benjamin Johns, deceased, which came 
into this Court from Richland county. 

Mr. Justice Taurman delivered the opinion of the Court, and 
held that shares in railroad companies are personal property, 
whether the companies are, or are not, subject to the provisions of 
the “‘act regulating railroad companies,” passed February 11, 1848, 
46 Laws, 40; Curwen’s Statutes, chap. 817. Bell dismissed. 


XXXVI. 
Doz, on peMisE oF Moors, v. Srarxs. 


FORECLOSURE OF MORTGAGE-—SERVICE ON INFANTS—-VOID DECREE— APPEAR- 
ANCE BY GUARDIAN AD LITEM, 


In this case, which was an action of ejectment, Mr. Justice Catp- 
WELL delivered the opinion ef the majority of the Court, who held, 

First. That in a chancery proceeding, where it appears afirma- 
tively that minor defendants have not been served with process, a 
decree purporting to determine the rights of such minors is void. 

Second. That the appointment of a guardian ad litem for minor 
defendants, who have not been served with process, does not effect 
an appearance for them, nor give the court jurisdiction: over them ; 
but that the appointment of a guardian ad litem is for the purpose 
of defense, after appearance has been effected by service of process 
on the infants. 

Third. That a proceeding to foreclose a eitinanes on real estate, 
although in the nature of a proceeding zn rem, is still an adversary 
proceeding, in which the rights of the mortgagor are necessarily to 
be passed on, and he is entitled to his day in court; and that before 
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the court can act, it is necessary that it should acquire jurisdiction 
over the person of the defendant. As in any other adversary pro- 
ceeding, jurisdiction over both the person and the thing are absolute 
requisites to the validity of its action. Judgment reversed. 


TxurMan, J., dissented, holding that the decree was not void, but, 
only erroneous. 


XXXVI. 


Tae Prestze County Branocnu or THE State Bank or Ogio v. 
RvssE.. 


EVIDENCE—PRINCIPAL TESTIFYING FOR SURETY—USURY BY BANKS—CON- 
TRACT BY CORPORATION BEYOND ITS CORPORATE POWERS—CONSTITUTION 
OF THE STATE BANK OF OHIO, 43 LAWS, 49; CURWEN’S STATUTES, CHAP. 
558, SEC. 61; 46 LAWS, 91; CURWEN’S STATUTES, CHAP. 862; 48 LAWS, 35; 
CURWEN’S STATUTES, CHAP. 980, 


Tis was a writ of error reserved in the county of Butler. 

Mr. Justice Ranney delivered the opinion of the Court, and held, 

First. That the principal in a note, sued jointly with his sureties, 
who suffers a default, and against whom a separate judgment is 
enforced, is a competent witness for such sureties, upon the issue 
joined between them and the plaintiff.* 

Second. That a note or other obligation taken by a bank, limited 
by its charter to six per centum interest on its loans, is void, if more 
is reserved or taken ; not only upon general principles, for the want 
of corporate power to enter into such contract, but by the express 
provisions of the sixty-first section of the act to incorporate the 
State Bank. 

Third. The ninth section of the act of February 24, 1848, (Ohio 
Laws, 46, page 91,) suspended the right to make such defense, but 
allowed an action against the bank to recover the money for the use 
of schools, The repeal of this law, in 1850, restored the right to 
defend. 

Fourth. The law of 1848 only operated upon the remedy, still leav- 
ing the contract void and expressly forfeited ; and consequently its 
subsequent repeal and the revival of the right to defend, did not in 
any manner affect or impair any provision as a valid contract. 


Judgment affirmed. 





* The competency of witnesses is now regulated by section three hundred and ten of the 
Code of Practice.—Ebs. 
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XX XIX. 
Tue Commissioners oF Montaomery County v. Carry. 


PROCEEDINGS ON REVERSAL OF JUDGMENT—CONSTRUCTION OF THE STATUTE 
ON ARBITRATIONS, 29 LAWS, 264; CHASE, 1797; CURWEN, SUPPLEMENT, 
CHAP. 847; SWAN, 67—CAREY ¥. THE COMMISSIONERS OF MONTGOMERY 
COUNTY AFFIRMED. 


Tats case came up on writ of certiorari from Montgomery county. 

The opinion of the Court was delivered by Mr. Justice Corwin, 
who held, 

First. "That where a judgment is reversed for error, and remanded 
for further proceedings, the cause may be taken up by the court 
below, at the point where the first error was committed, and pro- 
ceeded with, as in other cases, to final judgment. 

Second. A party to a statutory arbitration is not imperatively 
required, by the statute, on a motion for a judgment on the award, 
to prove the execution of the submission or arbitration bond, where 
such proof is waived by the adversary. 

Third. That the act authorizing and regulating arbitrations, 
requires that causes of objection to judgment upon the award must 
be made to appear, on oath or affirmation, at the term of the court 
to which the submission and award are filed. 

Fourth. That after the party has interposed his objections, and 
the litigation thereon has been carried to the court of last resort, 
and decided, it is too late to offer new causes why judgment should 
not be entered upon the award. 

Fifth. That after a controversy has been fully submitted to 
arbitrators, under our statute, and after they have retired for con- 
sultation and have agreed upon an award, it is too late for one 
party to revoke the submission, although the award has not in fact 


» been signed by the arbitrators and delivered to the parties. 


Carey v, Commissioners of Montgomery county, 19 Ohio R., ex- 
amined and approved. Judgment affirmed. 


Rayner, J., and Taurman, J., dissented on the last point. 





Busby & Welch v. Finn. 


XL. 
Bossy & We tos v. Finn, Truster or Toe Bank or Norwa x. 


BILLS OF EXCEPTIONS—HOW MADE PART OF THE RECORD—SIGNED DURING 
THE TERM—CONSTRUCTION OF 43 LAWS, 80; CURWEN’S STATUTES, CHAP. 
586, SEC. 3—-CONSTRUCTION OF THE CHARTER OF THE BANK OF NOR- 
WALK— USURY DEFINED — ERRORS IN CALCULATING INTEREST — RECEIV- 
ING MORE INTEREST THAN CONTRACTED FOR —VOLUNTARY PAYMENT OF 
ATTORNEY'S FEES — BENEFICIARY OF AN ASSIGNMENT FOR CREDITORS 
OBJECTING TO USURY. 


Txis case came here upon a writ of error from Huron county. 

The opinion of the Court was delivered by Mr. Justice Tuurman, 
who held, 

First. That to make a paper a part of a bill of exceptions, it 
must be incorporated in it, or attached to it, or filed with it, and so 
described as to leave no doubt of its identity. When not so made 
a part of the bill, the defect is not cured by a journal entry direct- 
ing it to be taken as a part thereof. 

Second. That a bill of exceptions must be signed and sealed at 
the term at which the exception is taken, and it can not be amended 
after that term. A mwne pro tunc order made at a subsequent 
term, to the effect that a paper not identified by the bill shall be 
considered as a part of it, is a nullity. 

Third. That the Bank of Norwalk was restricted by its charter 
to six per cent. per annum in advance upon its loans; that any con- 
tract upon which it knowingly took interest at a greater rate, was 
void ; that it had no right to take interest under the name of attor- 
ney’s fees for collection, and that a mistake of law upon its part 
would not exempt it from the consequences of a taking of illegal 
interest. 


Fourth. But an error in calculation, an accidental omission of av 


credit, or a transfer by mistake of an item from one account to 
another, will not make a security usurious and void, there being no 
intent to exact or take unlawful interest. 

Fifth. A contract untainted with usury when made, will not 
become void by a subsequent receipt of usurious interest upon it. 

Siath. A judgment upon an usurious contract can not be collat- 
erally impeached, and when made the consideration for another 
contract, such consideration is not void. So long as the judgment 
stands, it estops the parties to deny the legality of the consideration. 
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Seventh. Where a debtor voluntarily pays the collection fees of 
the creditor’s attorney, and no part of them is retained by the cred- 
itor, but they all go to the attorney, and the transaction is not a 
shift to obtain usurious interest, a note subsequently given by a 
surety of the debtor for a balance of the debt remaining due, is not 


void for usury. 

Lighth. If a debtor make an assignment to pay debts, some of 
which are usurious, no beneficiary of the trust who comes in under 
it, can object to the payment of such usurious debts. 


Judgment affirmed. 
XLI. 


Krresy v. Tue State or Onno. 
INDICTMENT FOR COUNTERFEITING — REPUGNANCY. 


Tus was a writ of error directed to the Court of Common Pleas 


of Guernsey county. 
The opinion of the Court was delivered by Mr. Justice Corwin, 
who held that an indictment which charges a bank-bill to have been 


false, forged, altered, and counterfeited, is repugnant.* 
Judgment reversed. 


XLU. 
Wooprorp v. Tae Strate. 


CRIMINAL LAW-—~MISNUMBERING COUNTS—-SENTENCING ON COUNT ON WHICH 
PRISONER IS ACQUITTED — SENTENCING ON SEPARATE COUNTS. 


Tus case came to this Court upon a writ of error directed to the 


Court of Common Pleas of Harrison county. 
The opinion of the Court was delivered by Mr. Justice Catpwett, 


“who held, 


» First. That where the clerk of the court has placed on the mar- 
gin opposite the several counts the numbers, one, two; and so on, 
and by mistake or otherwise, has commenced the numbering on the 
second count, and the same error has been continued through the. 
whole of the counts, and the jury have returned a verdict of guilty 
on the seventh and eighth counts as marked, it is an error for the 





* The indictment may nevertheless have been in the very words of the statute. The 
word alter, in the official edition, was substituted for utter, and the mistake was copied in 
Swan's Statutes, 233.—Ens. 
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court to sentence the defendant, on the seventh and eighth counts 
of the indictment, being the sixth and seventh counts as marked. 

Second. That where the Court have passed separate sentences on 
the defendant on two counts of an indictment, on one of which 
counts he has been found guilty, and on the other of which he has 
been acquitted, and have made the sentence on which he was 
convicted to commence at the expiration of his term on the count 
on which he was not convicted, the whole judgment must be 
reversed, 

Third. That where an offense forms but one transaction, and 
the indictment containing several counts on which the jury have 
returned a verdict of guilty, it is error in the court to sentence on 
each count separately. 

Judgment reversed and cause remanded. 


XLIUf. 


Torner v. Tae Strate. 


CRIMINAL LAW — ROBBERY — STEALING BANK-NOTES — CONSTRUCTION OF 
CURWEN’S STATUTES, 188 — ‘‘ PERSONAL PROPERTY’? — SURPLUSAGE. 


Tus was a writ of error directed to the District Court of Jeffer- 
son county. 

Mr. Justice Ranney, in delivering the opinion of the Court, held, 

First. Upon the trial of an indictment for robbery under the 
fifteenth section of the Crimes Act, by putting in fear the prose- 
cuting witness, it is not necessary to show that the property taken 
was actually severed from his person. It is enough if the property | 
was in his presence and under his immediate control, and he labor- i 
ing under such fear, the property was taken by the accused, with i} 
intent to steal or rob. a 

Second. The terms ‘personal property,” used in the act, are et 
sufficiently comprehensive to include bank-notes and other choses » Pi 
in action. | 

Third. Where the indictment avers an actual stealing of bank- 
notes, the intent to steal named in the statute is necessarily included, 
as well as the knowledge that they were such. 

Fourth. In such case, if the indictment contains a particular 
description of the bank-notes taken, but erroneously averring them a 
to be “‘money, goods and chattels,” these words may be rejected as a 
surplusage, and the count will be good. Judgment affirmed. 
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XLIV. 
GALLOWAY v. STOPHLET. 
CHANCERY PRACTICE — CERTIORARI. 


Tus was a writ of certiorari directed to the District Court of 
Crawford county. 

The opinion of the Court was delivered by Mr. Justice Taurman, 
who held, that certiorari does not lie to reverse an order of a court 


of equity overruling exceptions to a deposition. 
Writ dismissed. 


XLV. 
Tearr v. Hewrrt. 


FIXTURES AS BETWEEN MORTGAGOR AND MORTGAGEE— MACHINERY IN MILLS— 
DAMAGES ON DISSOLUTION OF INJUNCTION ——APPEAL OPENING WHOLE CASE 
IN EQUITY. 


Tuts case was reserved by the late Supreme Court of Jefferson 
county for decision here. 

Mr. Chief Justice Barriey in delivering the opinion of the Court, 
held, 

First. That the machinery in a woolen manufactory attached to 
the building in which it is placed for use only by cleats and other 
means of keeping the same steady, and in its position while in 
operation, and connected with the motive power of an engine and 
boilers by straps and bands, is personal property and not part of the 
realty. 

Second. That the true test of a fixture as between mortgagor and 
mortgagee, is either such an attachment to the realty that a disan- 
nexation could not be made without material injury, or an attach- 


_ ment to the realty accompanied by such attending circumstances as 


evince an intention to make the property affixed a permanent append- 
age to the realty. 

Third. Where an injunction, allowed to restrain the sale of pro- 
perty on execution, is dissolved as to part of the property, and con- 
tinued as to the residue; and it appearing that the property had not 
diminished in value by means of the injunction, a decree against the 
complainant for the amount of the judgment on which the execution 
issued, with the interest and penalty, is erroneous. 
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Fourth. An appeal from such a decree may well be taken by the 
complainants, and it opens up the whole case for a hearing on the 
merits. 

Decree against respondents for the costs accruing on the appeal, 
and the cause remanded to the Court of Common Pleas. 


XLVI. 


Tae State or Onto, oN THE RELATION oF WitL1AM LawRENCceE, v. 
Wiuiam D. Moraan, Avprror or State. 


APPORTIONMENT OF SALARIES OF OFFICERS ON ABOLISHMENT OF OFFICES — 
REPORTER OF THE LATE SUPREME COURT. 


Tuts was an application for a mandamus to require the payment 
of the balance on the salary of the relator as reporter for the late 
Supreme Court in Banc, for one year. 

The opinion of the Court was delivered by Mr. Chief Justice 
Bargt.ey, who held, 

First. That where the duties of a public officer entitled to an 
annual salary continue through the entire year, the salary acerues 
and becomes payable for the space of time only during hich the 
duties are required to be performed ; and a repeal of the law creat- 
ing the office, before the expiration of the year, would stop the 
accruing compensation at the time when the duties of the office 
ceased. But when the duties of an officer entitled to an annual 
salary are of such a nature that all the duties of the year may be 
performed and completed within less time than the year, the com- 
pensation for the entire year would be payable in case the duties 
required by law for the year are performed, although the office might 
be abolished before the end of the year; and in such case, where 
there is only a partial performance before the abolishment of the 
office, the compensation should be apportioned to the duties per- 
formed, and not the lapse of time. 

Second, The relator, as the reporter for the late Supreme Court 
in Banc, was required to attend the session of that court and to 
report the cases decided. But one term of the court for the year 
was authorized, and the relator attended this term and reported the 
cases decided; and although his office expired by the operation of 
the new constitution before the end of the year, yet he performed 
all the duties required of him by law for the year, and became, there- 
fore, entitled wy the compensation for the entire year. 























306 Bank of Toledo v. Bond. 


Third. The present Supreme Court being a different and distinct 
tribunal from the late Supreme Court in Banc, and its successor only 
as to pending causes, the reporter of the former did not succeed to 
the office of reporter of the latter. The writ allowed. 





TAX CASES. 
Tue Bank or Torepo v. Bonn, anp tue City or ToxEpo. 


TAXATION — CONSTRUCTION OF CURWEN’S STATUTES, CHAP. 1069, 1155, SEC. 
77; CHAP. 558, SEC. 60 INJUNCTION TO PREVENT DESTRUCTION OF FRAN- 
CHISES — LEGISLATURE NO POWER TO MAKE A CONTRACT — CHARTERS 
NOT CONTRACTS — CHARTERS REPEALABLE. 


Trover, to recover damages for the collection of the taxes by the 
city of Toledo, under the law of 1851, “taxing banks, and bank 
and other stocks, the same as other property is taxable by the 
laws of the state.”? Reserved from the District Court of Lucas 


county. 


Bartiey, ©. J., held, 
First. That the property of every person, however absolute the 


tenure by which it is held, must be liable to bear a proper portion 
of the public burdens by way of taxation, in return for the protec- 
tion and advantages afforded by the government; and that propor- 
tidn of taxation must be determined by the power of legislation, 
which extends to all persons and property within the state. 

Second. The taxing power, which belongs as an incident to the 
legislative power, and which is of vital importance and essential to 
the existence of government, can not be relinquished or abandoned 
in whole or in part, by the legislature, so as to limit the power and 
control of future legislation over it. : 

Third. Legislative power inc!udes as well the power to alter, 
amend and repeal existing laws, as the power to enact laws. And 
the legislature at one session can not by contract dr arrangement, 
restrict or abridge the legislative power of that body at any future 
session. 

Fourth. The act entitled ‘an act to incorporate the State Bank 
of Ohio and other banking companies,”’ passed February 24, 1845, 
Curwen’s Statutes, chap. 558, is a general law of the state, and not 
a contract either in form or in substance, within»the prohibitory 
clause of the constitution of the United States. The essential ele- 








Knoup v. State Bank of Ohio. 807 


ments of a contract—namely, two competent contracting parties, a 
proper subject-matter, a legal consideration, and a mutuality of con- 
sideration—are not to be found either in the law taken entire, or in 
any particular provision of it. 

Fifth. That while contracts have been made, and important 
rights to property become vested under the authority and general 
regulations of this law, which the government is bound in good 
faith to protect and keep inviolate, in common with all other pri- 
vate property, yet all such contracts have been made, and rights of 
property invested, subject to the implied condition that the legisla- 
tive power of the state was neither relinquished, or to any extent 
abridged. Judgment against plaintiff for costs. 


Tuurman, J., did not sit in this case. 


Tar Mecuanics anp Travers’ Bank v. Henry Dezoxr, Treas- 
URER OF Hamitton County. 


Chancery. Reserved in Hamilton county. Bul dismissed. 





Jacos Knour, Treasurer or Miami County, v. Tue Piqua Baanon 
or THE State Bank or Onto. 


Scire facias. 


By tHe Court. First. A court of chancery has no jurisdiction 
to restrain the collection of a tax levied under an unconstitutiona] 
law, unless it is shown that irreparable injury will ensue. In such 
case, the remedy at law is adequate and complete. 

Second. A tax regularly assessed under the act of March 21, 1851, 
Curwen’s Statutes, chap. 1069, to tax banks and other stocks the 
same as other property is taxed, is not remitted by the repealing 
clause of the act of the 13th April, 1852, Curwen’s Statutes, chap. 
1155, for the assessment and taxation of all property in this state, 
and for levying taxes thereon according to its true value in money, 

Third. The remedy by bill in chancery, provided by the first 
named act, for the collection of taxes assessed against the Ohio Life 
Insurance and Trust Company, and re-enacted in the last, may be 
resorted to for the collection of taxes assessed in 1851, and remain- 
ing unpaid after the passage of the act of 1852. 
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Fourth. An appeal may be taken from the Common Pleas to the 
District Court, under the act to regulate appeals to the District 
Court, from any final judgment or decree rendered in a civil case in 
which the first named court had original jurisdiction, whether the 
action is given by statute or existed at common law. 

Fifth. The sixtieth section of the act of February 24th, 1845, to 
incorporate the State Bank of Ohio and other banking companies, 
contains no pledge on the part of the State not to alter or change 
the mode or amount of taxation therein specified, but the taxing 
power of the General Assembly over the property of companies 
formed under that. act, is the same as over the property of indi- 
viduals. 

Sixth. Whether the franchises of such companies may be revoked, 
changed or modified, or not, the act of 1851, upon any construction, 
does not impair any right secured to them by the act of 1845, Cur- 
wen’s Statutes, chap. 558, and is a constitutional and valid law. 

Judgment for plaintiff. 





Henry Desorr, Treasurer, v. Toe Onto Lire Insurance anp 
Trust Company. 


Chancery. Reserved in Hamilton. 
Decree for complainant. 





Tae Logan Brancu or tHE State Bank or Onto, Ex Parte. 


‘JURISDICTION OF SUPREME COURT — CONSTITUTIONAL LAW — APPEALS FROM 


THE AUDITOR OF STATE UNDER THE TAX LAW— CONSTRUCTION OF CUR- 
WEN’S STATUTES, CHAP. 1155, SEC. 74—CONSTRUCTION OF ART. 4, SEQ. 1, 
OF THE CONSTITUTION OF OHIO, CURWEN’S STATUTES, 68. 


Tuis case came before this Court upon appeal, under the seventy- 
fourth section of the tax law, from the Anditor of State. That sec- 
tion provides that ‘with the advice of the Attorney-General, he 


shall decide all questions which may arise as.to the true construe- 


tion of this [tax] act, or in relation to any tax levied, or proceeding 
under the same, subject, however, in all cases, to an appeal to the 
Supreme Court.” ; | 

Mr. Justice Corwin delivered the opinion of; the Court, which 
held, me 











State of Ohio v. Buttles. 309 


First. That the appellate jurisdiction of this Court extends only 
to the judgments or decrees of a court, created and organized in 
pursuance of the provisions of the constitution. 

Second. That the appeal from the decision of the Auditor of State 
provided for in the seventy-fourth section of the act of April 13, 
1852, ‘‘ for the assessment and taxation of all property in this state, 
and for levying taxes thereon, according to its true value in money,” 
Curwen’s Statutes, chap. 1155, sec. 74, is in conflict with the pro- 
visions of the constitution from which the jurisdiction of this Court 
is derived, art. 4, sec. 1; Curwen’s Statutes, 68, and can not there- 
fore be had. Proceeding dismissed. 


Tuurman, J., did not sit in theze tax cases. 
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, 0. 
COLUMBUS, MARCH, 1853. 


BEFORE MR. JUSTICE BATES. 


Tax Strate or Onio v. Lucien Bortritts, Executor or Jogr 
BuTTLES, DECEASED. 


DISTINCTION BETWEEN A DEPOSIT AND A LOAN—-STATE CONTRACTS—IM- 
PLIED POWER OF STATE AGENTS-—-POWER OF CANAL FUND COMMISSION- 
ERS OVER THE CANAL FUNDS— OONSTRUCTION OF THE EMBEZZLEMENT LAW, 
CURWEN’S REVISED STATUTES, CHAP. 700—- CONTRACTS PROHIBITED BY 
LAW, EXPRESSLY AND IMPLIEDLY. 


Where a party confides a sum of money to another, who is to return to him, upon demand, 
a like sum, and not the identical money, the transaction is a simple deposit. [f any other 
terms or conditions enter into the contract, it does not assume the character of a deposit. 
If the fund can not be withdrawn at the pleasure of the creditor, but is to remain for a 
certain period in the hands of the debtor, it becomes a gratuitous loan. [fit is to be repaid 
with interest, it becomes a loan upon interest. 

The Commissioners of the Canal. Fund of Ohio, being “ officers, agents or servants of the 
state,” expressly forbidden to loan out, with or without interest, any money or valueble 
security received by them, or which may be in their possession or keeping, or over which 
they may have supervision, care or control, by virtue of their office, agency or service ; 
can make no loan of the funds belonging to the Canal Fund. 

No contract is binding which is expressly forbidden by law. If a law forbids or enjoins cer- 
tain acts, and a contract is made, the consideration of which involves a violation of the 
statute, the purpose of the law is looked to, to ascertain whether sucn contract be void or 
not. If the law have in view merely the increase of the revenue, the contract is valid; 
if it have in view the protection of the public against such acts and contracts, the contract 
is void. The case Harris v. Runnels, 12 Howard, 79, commented on and explained, 
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If a third person enters into a covenant to secure the repayment of money, loaned by a state 
agent, which loan is forbidden by law, the security i: void, and can not be the foundation 
of any action. 


Tuts was an action of covenant brought in the name of the State 
of Ohio against the executor of Joel Buttles, deceased, the facts of 
which sufficiently appear in the opinion of the Court, which was 
delivered by Mr. Justice Bares. 

On the 3ist day of December, A.D. 1849, the Columbus Insu- 
rance Company received of the Commissioners of the Oanal Fund 
one hundred thousand dollars of the money of the state, and exe- 
cuted and delivered to them the following instrument of writing: 


**Orrice or THE Cotumsus Insurance Co., 
$100,000. Columbus, Ohio, December 31, 1849. 

‘*The Columbus Insurance Company hereby promises, for value 
received, to pay to the Ohio Canal Fund Commissioners one hun- 
dred thousand dollars, on the 28th day of December, 1851, at the 
office of the Ohio Life Insurance and Trust Company in the city of 
New York, or at such other place in the city of New York as said 
Fund Commissioners may direct, with interest thereon at the rate 
of seven per cent. per annum, payable semi-annually, on the first 
days of July and January, at the office of said Life Insurance and 
Trust Company in New York, or at such other place in New York 
city as said Commissioners may direct; said sum of one hundred. 
thousand dollars being this day deposited with said Columbus In- 
surance Company, to be repaid as above; Provided, that said Co- 
lumbus Insurance Company shall have the privilege or right to pay 
the whole or any part of said 100,000 dollars, at any time before or 
at the said 28th day of December, 1851, in seven per cent. stock of 
the state of Ohio at par.” 

(Then follows a warrant of attorney to confess judgment.) 

**In witness whereof, the President and Secretary of said Com- 
pany have hereunto set their hands and affixed the seal of the Com- 
pany, the day and year first above written. 

Attest, E. F. Draxn, President. 
ft. 8.) D. Apams, Secretary.” 


At the same time, in order to secure the payment of said $100;000 
and the interest thereon, according to the terms of the above con- 
tract, Joel Buttles and seven others entered into a covenant, binding 
themselves to pay the principal sum and interest, if the Columbus 
Insurance Company should fail to do so. ae. 


os 
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The Insurance Company having failed to pay any portion of the 
$100,000 or interest, the state commenced this action against the 
defendant on the above mentioned covenant. 


The declaration recites, that ‘* on the 31st day of December, A.D. 
1849, at the county aforesaid, the Board of Commissioners of the 
Canal Fund of the state of Ohio, with a view to the redemption of a 
portion of the seven per cent. stock of the state of Ohio, and to the in- 
crease and advancement of the canal fund, at the instance and request 
of Joel Buttles, now deceased, and of Elias F. Drake and others, 
naming the obligors in the covenant, deposited with the Columbus 
Insurance Company the sum of one hundred thousand dollars of the 
money and funds of the state of Ohio, to be transmitted by the said 
Columbus Insurance Company to the city of New York, and then 
to be paid to said Fund Commissioners in money, or in seven per 
cent. stock of the state of Ohio at par. In consideration of which 
deposit, the said Columbus Insurance Company, then and there 
made and delivered to the said Board of Commissioners of the Canal 
Fund of the state of Ohio, the certain writing obligatory,” etc. The 
contract of the Insurance Company and the covenant of Buttles and 
others are then substantially set out, and it is assigned for a breach, 
that neither the Insurance Company, nor Buttles, in his lifetime, 
nor his executor since his death, has paid said sum, or interest, or 
any part thereof.” 

The defendant having craved oyer of the covenants, and set them 
out literally, demurred generally to the declaration. 


The following questions are presented for decision, and have been 
elaborately argued : 

I. Is the legal effect of the contract with the Insurance Company 
a deposit of $100,000 to be transmitted to New York, or is it a loan 
of money ¢ 


II. If it is a deposit, had the Insurance Company authority to 
receive such a deposit? And, 


III. If it is a loan, had the Commissioners of the Canal Fund any 
power or authority to make such loan ? 


When a party having a sum of money confides it to another, who 
is to return to him, not the same money, but a like sum, when de- 
manded, the transaction is a deposit, as that term is ordinarily 
understood in commercial language. It is not a technical bail- 
ment. It creates simply the relation of debtor and creditor, The 
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creditor having the right at any time to withdraw the whole or any 
part of the fund, it is said to be im the nature of a gratuitous loan.* 

Whenever the transaction embraces any other terms or conditions, 
it ceases to be a simple deposit. If the fund can not be withdrawn 
at the will of the creditor, but is to remain for a certain period, it 
becomes a gratuitous loan. If it is to be repaid with interest, it 
becomes a loan upon interest. 

A writing which acknowledges that a sum of money has been 
deposited by a party and that it is subject to his order, is evidence 
of a present liability to pay the amount specified, or in other words, 
is a certificate of deposit. If, however, it acknowledges that a sum 
of money has been deposited, and that it is payable to order or 
bearer, at a future day, with interest, these conditions destroy its 
character as a certificate of deposit, and it becomes in legal effect a 
negotiable promissory note; and its terms show that the considera- 
tion is money loaned. 

The reason of this distinction is obvious. In the case of a simple 
deposit of money, to be repaid in kind, the person receiving it may 
use the fund and derive profit from it, but that is not the object of 
the transaction. The owner deposits his money for his own conve- 
nience and safety, and it is no part of his object to confer a benefit 
or enable the other party to use it. 

When money is deposited, and it can not be withdrawn until the 

expiration of a certain period, the object of the parties is to enable 
the person receiving it, to use the money for such period. If it is to 
be returned at the specified time with interest, the object of one is 
to obtain the use of the money, and of the other to derive a profit 
by the deposit. In each case, it is clearly a loan of money. One 
is a gratuitous loan, the other is not. 
_ The contract between the Commissioners and the Insurance Com- 
pany, contains all the ingredients of a promissory note, and would 
be regarded asa single bill or promissory note under onl, if the 
right to pay in stock ‘was not reserved.° 

There is nothing in it indicating that it was a deposit of money, 
and to be transported to New York, except the recital —“‘ said sum 
of $100,000 being this day deposited with said Columbus Insurance 
Company, to be repaid as above,” and that it is payable in New 


York city. 


* Story on Bailments, secs. 848, 439; Commercial Bank of Albany v. Hughes, 17 Wendell, 


100; Bouvier’s Law Dictionary, title Deposit, 
> Chitty 6n Bills, 525; Bank of Orleans v. Morrill, 2 Hill, 295; Leavitt v. Palmer, 3 Com- 


stock, 35. 
© Bank of St. Clairsville v. Smith, 5 Ohio R. 222. 
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That recital clearly shows how the debt originated. Independent 
of it, it does not appear what was the consideration of the under- 
taking on the part of the Insurance Company. It clearly shows 
that, and it could not have been intended for any other purpose. 
The same clause attached to a promissory note would not destroy its 
character as commercial paper, or affect its negotiability. It would 
simply show that the consideration of the note was money, and not 
goods or other valuable thing. 

The Southern Loan Company v. Morris, 2 Barr, 175, was an 
action upon the following instrument : 


‘** The Philadelphia Loan Company promises to pay R. Morris, or 
order, $1,000, three months after date; being a deposit made by 
him with the Company, bearing interest at the rate of — per cent. 
per annum, payable at the office of the Company. 

T. Moorg, Cashier. Gro, 8. Scuotz, President.” 


The 2d section of the charter of the Loan Company prohibited 
the corporation from issuing notes or bills of credit, or promissory 
notes in the nature of bank-notes; and in relation to this the court 
say: ‘* These plain directions have been unceremoniously set aside 
by the issue of instruments, which, in their ostensible character and 
effect, are as plain promissory notes as it is possible to make them; 
being promises in consideration of money, payable to order, at a 
certain time, and thus negotiated and put in circulation as prom- 
issory notes.” 

On the 31st of December, 1849, the state had in its treasury a 
sum of money, which was by law appropriated to the payment of a 
part of the state debt, redeemable on the 1st January, 1852. The 
Commissioners, in order that it might accumulate and not be idle 
in the treasury for the period of two years, deposited $100,000 of it 
with the Columbus Insurance Company, which Company agreed to 
refund it with interest in the city of New York, in money or stock, 
on or before the 28th of December, 1851. Nothing can be clearer 


than that this contract is evidence of a loan of money. Its terms | 


exclude any other hypothesis. 

The contract being a loan, it is unnecessary to consider the sec- 
ond proposition. 

Had the Commissioners of the Canal Fund power or authority to 
make such Joan # | 

The state can only act through its agents. The authority of such 
agents is necessarily prescribed by law, and is limited. When author- 
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ized to accomplish a given object, the means necessary for that pur- 
pose, if not prescribed, are implied. If the agent is indiscreet in 
the selection of means, the state ought not to be prejudiced: thereby. 
If, however, the means are extraordinary, and such as to render it 
obvious that the object to be accomplished is a mere incident to the 
means used, the authority thus assumed is not sanctioned by law 
or public policy. 

By the act of 1825, Swan’s Statutes, 744, the Commissioners are 
required to ‘‘superintend and manage the canal fund, and receive, 
arrange and manage to the best advantage, all things belonging 
thereto.” The same section contains the following clause—“ and 
generally the Commissioners of the Canal Fund shall have power 
to make all such arrangements relative to obtaining loans and the 
payment of interest thereon, the transfer, transmission and deposit 
of moneys, as they may deem conducive to the public interest.” 

In 1843, the same powers were conferred upon a new board.‘ 

By the act of March 13, 1843,* the Commissioners were em- 
powered to sell an amount of seven per cent. stock in New York, 
redeemable there, after the year 1851. It provides also for the col- 
lection of the surplus fund, and it appropriates that fund and other 
revenues to the redemption of the stock so sold. 

It is admitted that the Commissioners, in 1849, were not expressly 
authorized to loan the money of the state. Is it incident to any of 
the powers conferred? In order to transmit the funds to New York, 
it was necessary to employ some agency, and the terms of the law 
of 1825 confer as great a latitude of discretion, in the accomplish- 
ment of that object, as could well be given. This discretion, how- 
ever, has its limits, and only ‘‘ includes the usual and appropriate 
means to accomplish the end.‘ It must be exercised in a reasonable 
manner, and can not be resorted to in order to justify acts, which 
the principal could not be presumed to intend, or which would 
defeat and not promote the apparent end or purpose for — the 
power was given.’”* 

The authority to make the contract rests upon the prousia that 
the stock was redeemable in New York, and as the.funds must be 
transmitted to that place, the Commissioners, in order to transmit 
them, had authority in their discretion to make a loan, payable in 
that city. The power to transmit funds from one place to another 





441 Ohio Laws, 54; secs. 1, 10; Curwen's Revised Statutes, 953 
¢41 Ohio Laws, 80; sec. 17; Curwen’s Revised Statutes, 977. 

f 2 Kent's Com. 790, 7th ed. 

® Story on Agency, sec. 83, 4th ed. 
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is distinct from and has no connection with a power to loan. The 
latter can not be regarded as an incident of the former; on the con- 
trary, it is a far greater and much more important power. It is so 
important and implies such hazards, that it can not be considered 
as conferred upon the agents of the state, unless by the express 
terms of a statute, or as the ordinary means of accomplishing some 
required object. No such power is conferred by these statutes. 

An individual may ratify the unauthorized act of his agent. It 
is not void but voidable. The State, however, being a body politic, 
cabable of acting only through its agents, can not make a contract 
except in pursuance of some law, and for the evident reason that 
there is no person having capacity to make or accept it. A con- 
tract with the state which is unauthorized by law, is wholly void. 

Were there any doubt as to the want of power on the part of the 
Commissioners to make this contract, under the laws referred to, it 
would be entirely removed by the act of March 2d, 1846, Curwen’s 
Revised Statutes, chap. 700, which was in full force when the con- 
tract was made. 

The legislature, apprehending that officers might use the funds of 
the state for improper purposes, and endanger their safety, provided 
in the 2d section of that act as follows: 

‘No such officer, agent or servant, shall loan out, with or with- 
out interest, any money or valuable security received by him, or 
which may be in his possession or keeping, or over which he may 
have supervision, care or control, by virtue of his office, agency or 
service.” The section then provides a penalty for its violation. 

The plaintiff, to avoid the effect of this statute, relies upon the 
ease of Harris v. Runnels, 12 Howard, 79, as modifying what has 
heretofore been considered a well established and universal prin- 
ciple, that a contract which is expressly prohibited by statute is 
void, 

Most of the cases upon this subject arise upon contracts which 
are forbidden by implication. That is, a law forbids or enjoins cer- 
tain acts, and a contract is made, the consideration of which in- 
volves a violation of the statute ; such contract is held void or bind- 
ing, according to the intention of the legislature. If the law have 
in view merely the increase of the revenue, the contract is enforced ; 
if it have in view the protection of the public, the contract is held 
to be void. A law requiring every practicing attorney to pay into 
the treasury a certain sum annually, and presenting a pecuniary 





1 Leigh, 485; 6 Blackford, 91; 1 Iredell, N. C. 597; United States v. Tingey, 5 Peters, 
115, 128; United States v. Bradley, 10 Peters, 343, 359. 
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penalty in case of his refusal or neglect, would not avoid his con- 
tracts for services, if such sum was not paid. A law, however, 
requiring every attorney to be examined and admitted each year by 
the Supreme Court, would be designed to protect the public against 
the evils resulting from the practice of incompetent persons, and 
therefore a contract for services by a person who had not complied 
with such a law, would be void. This distinction, it is believed, 
runs through all the cases, and if it had been appreciated by the 
court, in the case referred to, the discrepancies complained of would 
have been much less apparent. 

There is a wide distinction between an express and an implied 
prohibition. It is believed that no contract was ever held valid and 
binding, the making of which was expressly prohibited by law. 
The question in the case of Harris v. Runnels, was whether a law 
of Mississippi prohibited the contract by implication; and it does 
not affect the principle applicable to express prohibitions, in the 
least degree. That court would hardly interfere with so sound and 
well established a principle. To hold a contract binding which is 
expressly prohibited by law, would be to enforce that which the leg- 
islature has forbidden ; to give effect to that which the legislature 
has declared void. It would be, in effect, the repeal of a law by 
judicial construction. 

The statute referred to, was intended to protect the funds of the 
state, by securing them against the risks necessarily incurred by 
every loan; and to declare this contract valid, would deprive the 
law of much of its force, and take away the safeguards which the 
legislature has thrown around the public treasury. 

The demurrer is sustained. 


Messrs. 7. Ewing, H. H. Hunter and G. E. Pugh, for the State. 
Messrs. Z. Lane, Swan & Andrews, and P. B. Wilcox, for the 
defense. 
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IN THE COURT OF APPEALS OF KENTUCKY. 
Bett & Terry v. Kevar. 


[REPORTED BY W. L. CALLENDER.] 


FEME COVERT’S INDORSEMENT — CHARGING HER SEPARATE ESTATE — GUAR- 
ANTY—NOTICE OF ACCEPTANCE OF-—-ADVANCES NOT MADE ON FAITH OF 
GUARANTY — EQUITABLE EXECUTION UNDER THE KENTUCKY STATUTE. 


FROM MERCER COUNTY. 


Mrs. Carnarine Kewxar, wife of 8, D. Kellar, having a sep- 
arate estate ‘secured to herself for life, remainder to her children, 
executed, together with Henry S. Kellar, one of her sons, the fol- 
lowing guaranty : 


** Mercer County, Ky., Jury 21, 1848. 
Messrs. Bell and Terry, Louisville, Kentucky: 

GenTLEMEN :—We will stand security to you for Mr. S. D. Kellar, 
for any amount you may have, or hereafter credit him for, and bind 
ourselves, collectively and individually, to pay, in the event he may 
die and not have paid you what he may owe you.” 


In May, 1850, James V. Kellar, another son, drew a bill of ex- 
change at four months for $308, addressed to 8. D. Kellar, which 
was accepted by him, indorsed by Bell & Terry, for his accommo- 
dation, and afterward paid by them upon protest for non-payment. 

In July, 1850, Henry D. and James V. Kellar, drew another bill 
at four months, upon S. D. Kellar, payable to and indorsed by 
Catharine Kellar, and accepted by 8. D. Kellar. This bill was 
made for the benefit of 8. D. Kellar, and the amount was paid to 
him by Bell & Terry, who thus became the holders of it. In 
August, 1850, before either of the bills had matured, 8. D. Kellar 
died insolvent. In October, 1850, Bell & Terry filed their bill, 
praying that the interest of Catharine Kellar, and of James V. and 
Henry D. Kellar, in the trust estate, might be subjected to the pay- 
ment of these two bills. 

A bill filed at the same time by D. C. Hyronimous, seeking sat- 
isfaction out of the trust estate for a judgment against 8. D. Kellar 
and Catharine Kellar, on which an execution had -been returned, 
“no property found,” was consolidated with the suit of Bell & 


Terry. 
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Mrs. Kellar’s answer denied that she intended to charge her sep- 
arate estate, or understood that she was doing so, by executing the 
guaranty, and also denied that the credit was given to her husband 
on the guaranty of her separate estate. 

The Cireuit Court dismissed both bills absolutely as to Mrs. Kel- 
lar, and without prejudice as to the other defendants. The com- 
plainants appealed. 


Held, 1. That it must be assumed to be the settled doctrine of a 
court of equity that a feme covert, having a separate estate, may 
charge it by the execution of notes or other evidence of debt or 
responsibility, on the ground that as she could not charge herself 
personally, the execution of such writing must be regarded as 
evincing an intention to charge her estate ; and that there being no 
prohibition against such charging in the deeds in this case, the 
writing relied on by the complainants does constitute a charge by 
implication upon Mrs. K.’s interest in the estate. 

2. Bell & Terry can not recover upon the guaranty, because they 
neither allege nor prove any acceptance of the guaranty before the 
date of the first of the two bills of exchange, which was nearly two 
years after it had been given; nor any notice of such acceptance 
until after the death of 8. D. Kellar, and after the first bill had 
matured; and the answer denies that the credit was given on the 
faith of the guaranty. See Kincheloe v. Holmes, 7 Ben. Monroe, 
5. The Court are also inclined to the opinion that the guaranty - 
does not embrace the indorsement of a bill for the accommodation 
of S. D. Kellar. Then as to the first bill of exchange, to which 
Mrs. K. was no party, there was no ground for coming into 
chancery—the remedy against James V. Kellar, the drawer, being 
purely legal, and his interest in the estate a vested remainder, per- 
fectly accessible to an execution at law. 

3. After the death of her husband, the interest of Mrs. Kellar 
was subject to execution at law upon the judgment in favor of 
Hyronimous, under the thirteenth section of the act of 1796, 1 Stat- 
ute Laws, 443; but there having been a return of. ‘‘no property 
found,” he was authorized, by the acts of 1821 and 1828, to pro- 
ceed in equity to subject either legal or equitable interest; and 
relief ought to have been granted. 1 

4. The indorsement of a bill of exchange by a married woman 
having a separate estate is not a ‘‘ general engagement,” such as is 
referred to in the case of Coleman v. Woolley’s Executors, 10 Ben: 
Monroe, 320, but a specific engagement, which must be referred: to 
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her separate estate, or it is not only nugatory, but deceptive. See 
7 Ben. Monroe, 293. 

5. Although Mrs. Kellar may not have known, when she indorsed 
the bill for $513, that it would charge her separate estate, yet as 
she must have indorsed it for the purpose of giving it credit, and 
as it must be presumed that it was negotiated, in part at least, upon 
the faith of her responsibility, it would be a violation of good faith 
to withhold now the only means she had then, or now has, to meet 
that responsibility. 

6. As this liability of Mrs. Kellar’s estate could not have been 
enforced at law, even after the death of her husband, but only in 
equity, the Circuit Court should have granted relief as to this part 
of the demand; and having jurisdiction as to Mrs. K., it should 
have disposed of the claim as against James V. and Henry D. 
Kellar also. 


————————— 


WALKER v. JONES. 


[REPORTED BY W. L. CALLENDER.] 


EVIDENCE—STATUTE OF FRAUDS—-PROMISE TO PAY THE DEBT OF ANOTHER— 
EFFECT OF NEW CONSIDERATION, 


FROM MONTGOMERY COUNTY. 


Tus was an action upon a verbal promise to pay the debt of 
another. The nature of the promise appears from the following 
instruction given by the court below: 


‘That, if they believed from the evidence that Jones was about 
to sue out an attachment against Glover for a past debt, and Walker 
promised that, if he would desist and not sue, he, Walker, would 
pay the debt, or would see it paid, and Jones agreed to do so, which 
agreement may be by word or act, and Jones, relying on such 
agreement, did not sue out any attachment or any other proceeding 
on said debt until this suit, the law is for Jones, and the jury must 
find for him.” 


Held, 1. That the instruction is wrong, and that the promise of 
Walker falls within the interdict of the statute of frands, which 
declares that no action shall be brought whereby to charge the 
defendant upon any special promise to answer for the debt, the 
default, or miscarriage of another, unless the promise, or some 
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memorandum thereof, be in writing, signed by the party to be 
charged, or his authorized agent. 

2. That the consideration of the promise was sufficient, but. the 
debtor was still bound for the debt; and although it might be said 
that Walker, having undertaken to pay the debt or see it paid, 
would, by doing so, discharge an obligation of his own, assumed 
upon a sufficient consideration, still the agreement or promise is not 
to pay his own debt, but the debt of another, and which so remained, 
notwithstanding his promise to pay it; and the principle is not 
changed by the fact that the creditor sustained loss or inconvenience 
by the forbearance, in consequence of the promise, or that the debtor 
was benefited by it. 

8. That high authority might be found to sustain the doctrine, 
that under no circumstances can a promise to pay the debt of 
another be enforced, where the original debtor is not discharged ; 
but that there are numerous modern cases in which such promises 
have been held to be enforcible. The ground upon which the cases 
go seems to be that there must be a consideration for the promise, 
personal to the promiser, other or different from that which exists 
or passes between the debtor and creditor, of a substantial charac- 
ter, which of itself is a sufficient consideration for the promise, and 
which may be assumed to be the real and principal inducement to 
its being made. Judgment reversed. 





Hoox v. Hoox. 
[REPORTED BY W. L. CALLENDER.] 


ADVANCEMENT TO CHILDREN-—-CONSTRUCTION OF THE KENTUCKY STATUTE— 
PAROL DECLARATIONS OF GRANTOR EXPLANATORY OF THE PURPOSE OF 
THE CONVEYANCE—BRINGING LANDS INTO HOTCHPOT. 


FROM BRACKEN COUNTY. 


Ix 1839, John Hook executed a deed of gift conveying his land 
and slaves to his seven living children, stating at the time that he 
did not inciude the children of his deceased son James, in the deed, 
because he had paid debts for their father, and supported his widow 
and children, and that what he was then giving his living children 
would not be equal to what he had done for James and his children. 
He died in 1850, intestate, owning a considerable amount of per- 
sonal estate. ‘s 
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After his death the children of James brought this suit in chancery 
against the administrator and the other heirs, contending that the 
property contained in the deed of gift was an advancement to the 
donees, denying that they themselves had received any advance- 
ment, and claiming so much of the estate in the hands of the 
administrator as will equalize them with the other heirs, and an 
equal share of the residue. 

The defendants deny that the property contained in the deed was 
an advancement, but contend that the complainants and their father 
had received advancements more than equal to the share of each 
donee under the deed. 

The Circuit Court being of opinion that the property in the deed 
was an advancement to take effect at the death of the testator, and 
ought to be estimated at that time, and that the complainants had 
received nothing by way of advancement, decreed accordingly. 
The defendants appealed. 


Held, 1. It is not requisite to constitute an advancement, that the 
provision should take effect in-the father’s lifetime. If by deed he 
give property to one of his children, to be possessed and enjoyed 
after his death, and not before, it is an advancement.* 

2. Under the act of 1830, which required advancements to be 
estimated at their value when made, (and the same provision is 
substantially contained in the Revised Statutes, page 282,) an 
advancement secured by deed, but to be enjoyed at a future period, 
should be deemed to be made or given at the time when it is made 
complete by actual possession and enjoyment of it. 

3. The declarations of the intestate at the time of executing the 
deed, did not preclude or estop the complainants from having the 
property in the deed brought into hotchpot. Those declarations 
were evidence upon the question of advancement to his son James 
and his children, but not conclusive evidence. — 

4. The evidence shows that the complainants and their father 
received some advancement, but to a very small amount, and the 
court below erred in not taking it into account. But the court also 
erred by estimating the property in the deed too low. The addi- 
tional value on each share should be about equal to the value of the 
advancement received by the complainants and their father; and 
* thus the errors balance each other, and the decree is about riaglrt. 

— afirmed. 





e *2P. = 442,445; Williams on Executors, 921; 9 Dana, 86. 
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322 Browning v. Thompson. 


Brownine v. THOMPSON. 
{REPORTED BY W. L. CALLENDEB.] 


AGREEMENTS TO PAY USURY-~AGREEMENTS TO RELEASE A RIGHT TO OBJECT 
TO USURY-——-SETTLEMENTS OBTAINED BY COERCING SUCH RELEASE SET 
ASIDE. 


FROM MASON COUNTY. 


Suir by ordinary proceeding upon a note for $318.41. Defense, 
that the consideration of the note consisted exclusively of usury and 
interest upon usury, upon a debt for which the note had been fre- 
quently renewed, all of which debt, with legal interest, had been 
paid, and that a payment had been made on this note, which the 
defendant had a right to reclaim, and set up as a counter claim 
against the plaintiff. Reply—that there was usury in the note to 
the amount of about $100 only, and that before suit, the defendant 
had released all claim for usury, in writing, as follows: 


“This is to certify that William B. Thompson and myself have 
this day settled our accounts of every kind, including usury; and 
that the said Thompson has this day surrendered me full satisfaction 
for the same to this date. Atten Brownine.” 


It appeared that the parties were settling some accounts entirely 
disconnected with the note sued on, and that the usury in them did 
not amount to more than $4. That the defendant had an account 
of $34.94 against the plaintiff’s son, who was insolvent, and the 
account was also said to be barred by the statute of limitations. 
The plaintiff agreed to settle that account if the defendant would 
execute the aforesaid writing, and not otherwise; the arrangement 
was made, the account settled, and the writing executed. _ 

The cause was tried by the court without a jury, and a judgment 
for the plaintiff rendered for the whole amount of the note, without 
deduction for usury. 


Held, that agreements made by a debtor that he will not claim the 
usury that he has promised to pay, whether such agreements assume 
the character of direct promises to that effect, or are made ‘in the 
éhape of a release to accomplish the same object indirectly, are vir-’ 
tually but additional promises to da that which the law does not 
require him to do, and the agreement to do which being illegal and 





void in its origin, can not be rendered valid by any subsequent ’ 
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promise. The law regards the debtor in executing such a rclease, 
as acting under the coercion of the creditor, and yielding to the 
demand ‘under the pressure of his condition. If such agreements 
were recognized as valid, it would take from the statute its entire 
force and efficiency for the suppression of usury or the protection of 
borrowers; for the lender would always procure, for some small 
consideration, a release from the borrower of his right to refuse to 
pay the usury promised. All such writings must be regarded as 
mere shifts and devices to evade the statute, and can not therefore 
have the effect to impose any additional obligation upon the bor- 
rower. 

The object of a release is to surrender some demand that the re- 
leasor has against the party to whom it is executed, or to pass to 
him some right; and the idea of a release to surrender a right to 
demand usury that has never been paid is rather preposterous. 
There is really nothing in such a case for the release to operate 
upon. The releasor has nothing to release until he pays the usury, 
and if the writing means anything, it is that the borrower releases his 
legal right to object to the payment of the usury; or, in other words, 
he agrees, in a different form of language, that he will pay the 
usury according to his contract. All such agreements are within 
the statute, and therefore invalid and inoperative, as this court has 
heretofore repeatedly decided. 

The judgment of the court below is therefore erroneotis in not 
deducting the usury from the plaintiff’s demand; which usury 
should, however, be diminished by the amount of the account settled 
by the plaintiff at the defendant’s instance, so far as it formed the 
consideration of the said writing. ° Judgment reversed. 





Linn v. Buraoyne. 
[REPORTED BY W. L. CALLENDER.] 
INSURANCE—— PROVISION THAT THE POLICY SHALL BE COUNTERSIGNED BY 
AGENT— DELEGATION OF AUTHORITY BY AGENT TO ANOTHER — RECOGKI- 


TION OF SUCH SUB-AGENT’S ACTS BY AGENT NOT BINDING IN PRINCIPLE. 


FROM BRACKEN COUNTY. . 


Action of debt upon a note for $420, executed by Linn to Bur- 
goyne, in consideration that the latter, as agent of the Columbus 
surance Company, would issue to Linn @ policy of insurance for 
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$6,000 upon the steam-boat John Drennon. Defense—want of con- 
sideration. An instrument purporting to be a policy was issued to 
Linn by Williams, the book-keeper of the company, which instru- 
ment declared upon its face that :t should ‘‘ not be valid until coun- 
tersigned by John Burgoyne, agent at Cincinnati.” It never was 
so countersigned; but after its delivery two indorsements were made 
upon it— one extending further privileges to Linn, and one trans- 
ferring the instrument to another— which indorsements were signed 
with the name of Burgoyne, by Williams. The deposition of Wil- 
liams proved that he had Burgoyne’s ‘‘ authority for signing policies 
of insurance; that losses were paid by said company on policies 
which Burgoyne had never signed in person; and that Burgoyne re- 
cognized all his acts by reason of his connection with the company.” 


Held, that the indorsements by Williams in the name of Bur- 
goyne, did not amount to a countersigning by the latter, nor make 
the instrument binding upon the company. Burgoyne was an 
agent doubtless confided in, on account of his intelligence, prudence 
and integrity, and he had no authority to delegate his trust. What- 
ever he may have done in conferring authority upon Williams, in 
recognizing his acts, and in paying losses by him incurred under 
policies issued by Williams, was immaterial, for there was no evi- 
dence that the company was apprised of this mode of doing business 
or sanctioned it. The instrument was not a valid policy of insu- 
rance, and there seems to have been no consideration for the note. 


Judgment reversed. 





IN THE DISTRICT COURT OF OHIO—FIFTH CIRCUIT. 


HAMILTON COUNTY, SPECIAL TERM, NOVEMBER, 1852. 


BEFORE MR. CHIEF JUSTICE CALDWELL, AND MESSRS, JUSTICES MATTHEWS, 
CARTER AND WOODRUFF. 


7 . 


CotviLLe v. GILBERT. 


PROMISSORY NOTES — EVIDENCE AGAINST AN INDORSER— CONSTRUCTION OF 
THE LAW OF EVIDENCE, CURWEN’S REVISED STATUTES, CHAP. 975— 
‘* IMMEDIATE BENEFIT.” 


In an action by the payee of a promissory note against the indorser, though the defendant 
is a surety merely, the note is competent evidence against him to support any of the com-. 
mon money counts in assumpsit. 
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A creditor with whom his debtor has left claims for collection to apply the proceeds to.the 
liquidation of the debt, having no other security for its payment, is not a person for whose 
“* immediate benefit” the suit on said claims is prosecuted, and is a competent witness for 
the plaintiff. 


Tus was an action in assumpsit upon three promissory notes, 
made by Worthington & Colville, to the order of Gilbert, and signed 
by William Colville, upon the back thereof, at the time of their 
execution, The consideration for the notes passed from Gilbert to 
Worthington & Colville alone; William Colville becoming party to 
the notes simply for the accommodation of Worthington & Colville, 
and as security for them. The deposition of Jacob Gilbert was read 
in evidence by the plaintiff below, in support of the action ; who testi- 
fied among other things, that the notes in the suit belonged to the 
plaintiff below, his brother, who, on leaving for California, had left 
them with the witness for collection, and to apply the proceed to his 
credit on account of a sum of money lent by the witness to the plain- 
tiff below, and that the witness had no other security for the indebt- 
edness. 

Judge Marruews, in delivering the opinion of the Court, held, 

First. That the notes, notwithstanding the fact that the defend- 
ant was a surety merely, were competent evidence against him to 
support any of the common money counts in assumpsit. 

Second. That Jacob Gilbert was not a person for whose ¢mmediate 
benefit the suit.was, prosecuted, and was not therefore incompetent as 
@ witness in behalf of the plaintiff, under the act to improve the law 

of evidence. Judgment affirmed. 


Messrs. Smith, Corwine & Holt, for plaintiffs in error. 
Mr. £. Milis, for defendant in error. 
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SELECTIONS FROM RECENT DECISIONS. 


Exouisn Reports iv Law ayp Equrry. Vol. XI. Little, Brown & 
Co., Boston. 


But or Excuanar.—Votice of dishonor.—A notice of dishonor 
sent by indorsee of a bill of exchange to the drawer, stating the 
amount of the bill correctly, but erroneously describing it as drawn 
by the aeceptor and accepted by the drawer, was held sufficient 
notice of dishonor, it being impossible that the party could have 
been misled by it. Mellerish v. Reppen, 11 English R. 599. 
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Carriers.—Special Contract.—Negligence.—A railway company 
letting trucks for hire for the conveyance of horses, delivered to the 
owner of the horses a ticket, in which it was stated that the owners 
were to undertake all risks of injury by conveyance and other con- 
tingencies, and further stipulated that the company would not be 
liable for any damages, however caused, to horses or cattle. It was 
held, that the owner of the horses could not recover for damages 
done to them through the breaking of an axle, which was attribu- 
table to the culpable negligence of the company’s servants. Austin 
v. The Manchester, etc., Railway Company, 11 English R. 506. 


ConsipERATION.—The acceptance by the creditor of the separate 
liability of one of several persons jointly liable, is a sufficient con- 
sideration for the discharge of the others from their joint liability. 
Lyth v. Ault, 11 English R: 580, virtually overruling Lodge v. 
Dicas, 3 Barn. & Alderson, 611. See Thompson 2. Percutl, 5 
Barn & Adolphus, 925 ; Wildes ». Fessenden, 4 Metcalf, 12. 


Domicit.—A Scotchman, a surgeon, came to England, and was 
appointed hospital-mate in the Haslar Hospital. He was subse- 
quently appointed an assistant-surgeon, and afterward surgeon on 
board various ships of the Royal Navy. He was then for several 
years employed under the Admiralty, on board various convict- 
ships, and also upon medical duties. During this time, he twice, 
while upon half-pay, revisited Scotland, and remained there up to 
the time of obtaining employment, but he ultimately, while on duty, 
died at Malta. Held, though he removed all his goods from Scot- 
land, and also his sister and only relation, and never afterward 
returned, that he had not lost his domicil of origin. The cases of 
Bruce v. Bruce, 2 Bosanquet & Puller, 229, and Ommaney v. Bing- 
ham, 5 Vesey, 767, were cited and distinguished. Brown v. Smith, 
11 English R. 6. 


Insurance.—Jnsurable interest.—A testator bequeathed certain 
chattels to A., and afterward insured them from loss by sea. The 
testator embarked with these goods in a ship, which was totally 
wrecked, and he and the chattels perished together. It was held 
that A. had no interest in the money recovered by the executors 
from the insurance office. Durrant v. Frend, 11 English R. 2. 


Lren.—Specific appropriation of proceeds of cargo.—A. opened 
an account with a bank, it being agreed that he should be allowed 
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to overdraw to a certain amount, but that for further overdraws 
beyond that amount he should find security. A. overdrew beyond 
the specified amount without depositing any security. The bank 


pressed for payment of the whole, or at least a portion of the bal- 


lance. A., in reply, wrote to the manager to state, that the arrival 
of the ship Tagus, which was daily expected, would put him in 
ample funds to adjust the account, and inclosed a policy on the cargo 
of the Tagus for £5,000, indorsed payable to the manager of the 
bank. It was held that this was not such a specific appropria- 
tion of the cargo of the Tagus as would give the bank a lien upon 
it in preference to the other creditors of A. To constitute a lien 
on any property, there must be a clear agreement for the specific 
appropriation of that property. Upon the argument, the cases of 
Watson v. The Duke of Wellington, 1 Russell & M. 602; 4 My. 
& C. 180, and Ex Parte Esdaile, 3 M. D. & De G. 109, were cited. 
See also Story’s Jurisp. sec. 1044; Tiernan v. Jackson, 5 Peters, 
598. Jones v. Starkey, 11 English R. 235. 


Parent.—Wewness.—A. obtained a patent for an improvement in 
packing hydraulic and other machines, by means of a lining of 
soft metal, and thereby of rendering certain parts of such machines 
air and fluid tight. B. afterward discovered that soft metals had 
the property of diminishing friction and of preventing the evolu- 
tion of heat when applied to the surfaces in contact of machines in 
rapid motion and subject to pressure, and he embodied the applica- 
tion of that discovery to machines in a patent. It was held that 
the application of the soft metal by B., differed essentially from that 
of A.; and that B.’s patent was new. Newton v. Vaucher, 11 
English R, 589. 


Trespass.— Evidence of judgment.—Where a sheriff sets up’ 
claim to goods taken in execution by him as against a third party, 
he must show a judgment against the execution debtor, in favor of 
the execution creditor, and his production of the writ is not alone 
sufficient for this purpose. White v. Morris, 11 English R. 515. 


d or > 
errr - 




















328 State of Ohio v. Decker. 


IN THE GALLIA, OHIO, COURT OF COMMON PLEAS, 
OCTOBER TERM, 1852. 


BEFORE MR. JUSTICE NASH. 
Tue Sratre or Onto v. S. H. Decker. 


INDICTMENT FOR SELLING SPIRITUOUS LIQUORS. 


ORIMINAL LAW —IRREGULARITY—— MOTION TO QUASH— CONSTRUCTION OF 
THE WORDS ‘‘VEND OR SELL,” IN THE LIQUOR LAW—‘‘CAPTION”’ 


DEFINED —— SURPLUSAGE. 


A defendant in a criminal case is never allowed to withdraw his plea of not guilty, for the 
purpose of moving to quash the indictment for irregularity. If such irregularity exist, it 
may be taken advantage of on motion to arrest the judgment. 

The statute of March 3, 1831, which makes it penal for any person to “‘ vend or sell any 
spirituous liquors of any kind whatever, to be drank in the place where sold, without being 
duly licensed,” etc., reaches every transaction “hereby one person lets another have 
liquor under such circumstances as satisfies the jury that the seller expected to be paid for 
it. It matters not under what name or device the thing is done, whether a stick of 
candy, or a cigar, or lemon syrup, or anything else was nominally sold, and the liquor 
given in, so that it is clear that the seller got pay for his liquor under another name. 

The act of March 12, 1851, Curwen’s Revised Statutes, chap. 1073, has not changed this pro- 


vision of the law of March 3, 1831. 
The word “ caption,” as used in the ‘ext-books, with reference to indictment, defined. 


Surplusage, in an indictment, is such an averment as may be stricken out and yet leave a 
sufficient description of the offense. 


Tue defendant was indicted for selling spirituous liquor to one 
Robert Chapman at his shop in Gallipolis, to be drank at said place. 
There were two counts in the indictment; one charging that he did 
vend and sell certain spirituous liquor, etc.; and the other averred 
a sale with intent to avoid the provision of the act, etc. The defend- 
ant on being arraigned had pleaded not guilty, and now when the 
case was called on for trial, 


Mr. Cushing, for defendant, asked leave for defendant to with- 
draw his plea of not guilty, in order to enable him to make a motion 


to quash. “ 


Mr. Perry, Prosecuting Attorney, objected. 


Nasu, J. A defendant is never allowed to withdraw his plea of 
not guilty for the purpose of making a motion to quash for irregu- 
larity ; and any other objections which go to impeach the indictment 
itself, may be taken advantage of by motion in arrest. This has 











Stat: of Ohio v. Decke . 329 


been the universal practice in Ohio, and is sustained by authority. 
In The State v. Burlingham, 15 Maine R. 104; 3 Shepley R. 104, 
the court say: ‘‘ As to the motion to go into the inquiry respecting 
the manner of finding the indictment, we think the motion came too 
late after the defendant had pleaded not guilty.”’* 

The trial was ordered to be proceeded in, and the jury was impan- 
nelled. 

The state called George Enyard as a witness; he testified that 
Robert Chapman got liquor of defendant, and he and Chapman 
drank it in defendant’s shop; that Chapman did not call for liquor, 
but for lemon syrup; that defendant set out the bottle of lemon 
syrup and spirituous liquor at the same time and without anything 
more being said by Chapman, and that he and Chapman drank the 
liquor and syrup together. He further stated that defendant was 
in the habit of doing the same thing whenever lemon syrup was 
called for, and taking the usual pay of five and ten cents. 


Mr. Cushing, declining to argue the facts to the jury, claimed to 
the Court that here was a giving away, and not a sale, and therefore 
the defendant could not be convicted under this indictment, which 
was for a sale. 


Mr. Perry, Prosecuting Attorney, claimed that this was a sale, 
and had always been so considered. 


Nasu, J. By the act of March 3, 183i, Swan’s Statutes, 900, 
sec. 14, it is declared indictable for any person to vend or sell any 
spirituous liquor, etc. This statute has been repeatedly before the 
courts, and has been as repeatedly construed, and held to reach any 
transaction whereby one person let another have liquor under such 
circumstances as satisfied the jury that the seller expected to be paid 
for it, and that it mattered not under what name or device the thing 
was done, whether a stick of candy, a cigar, or lemon syrup, or any- 
thing else was nominally sold and the liquor given in, so it was 
clear that the vender got pay for his liquor under another name. 
The construction heretofore given to the act of 1831 was broad 
enough to embrace all sales, whether direct or indirect, whether dis- 
guised or undisguised, whether in name given away, while indirectly 
paid for under another name, or sold openly. It was held that here 
was still a sale, substantially a sale, though in a vain effort te avoid 
the penalty of the law, it was covered up under the name of a gift. 





* Vide also Lowe's case, 4 Greenleaf R. 439. 
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The present act, Curwen’s Revised Statutes, chap. 1073, after 
using the words vend or sell, adds, or give away with the intent to 
avoid this act. It is claimed that these words create a new offense, 
and that the present comes within it. What was meant by the 
addition of these words, and what construction ought to be given to 
them, is a matter of some uncertainty. The words, vend or sell, 
must receive the same construction here as under the former act; 
and these latter words, if they are to have a substantive meaning 
attached to them, must be so construed as to embrace some act not 
coming within the purview of the preceding words, vend or sell ; 
these words have been construed to embrace what the parties called 
a gift, when it was plain that the calling it so was a mere subterfuge 
to avoid the penalty of the law; while in reality both vender and 
vendee understood that the liquor was really the thing bought and 
sold. Such being the recognized construction of the words, vend 
and sell, what is there for the latter words to operate upon? They 
can not refer to these sham gifts, to efforts by indirection to escape 
from the provisions of the act, because these cases are covered by the 
words vend and sell. What then is a giving away with intent to avoid 
the statute? <A gift is a gratuity; it is the transfer of property from 
one to another without any consideration receiyed, or to be received, 
or expected to be received. If the giver indirectly receives or is to 
receive a consideration for the pretended gift, then it is a sale, and 
not a gift—not a gratuity. Hence, if these words are to be con- 
strued as enlarging the scope of the act of 1831, they must be held 
to refer to a gift strictly so called, and that must be a gift made with 
the intention of avoiding the provisions of this act. It is hardly 
possible to conceive of such a gift, unless we hold that the object of 
the statute is to put down shops for dram drinking, and then imagine, 
what is not supposadle, that some person might be found, who should 
set up a shop for dram drinking, and, out-of spite to this restraining 
law, should bona fide give his liquor to be drank there to all who 
should call for it. It will be time enough, however, to decide this 
question, whenever an indictment is so framed as to enable the state 
to claim a conviction in the case of a gift; the present indictment 
is for a sale. . 

The probability is that the drafter of this act did not design to 
extend the words of the prior act, as they had been expounded ; but 
simply to declare in the law itself that the construction was right; 
that pretended gifts, which were in reality actual sales, were just as 
much within the scope of the law as professed sales. If such was the 
intent of the drafter and is the meaning of the words, then the pres- 
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ent act is not different from the prior one; and an indictment for 
vending and selling will reach all the cases that can occur. That 
such was the design of the drafter may be clearly inferred from the 
subsequent part of the section. When he comes to declare the 
penalty, the act says, that for the first offense above named, the 
person shall be punished, etc. Here these words vend, sell or give 
away, etc., are referred to as describing only one offense, and not 
two offenses. This language is insonsistent with the notion that 
the drafter intended to make two offenses, one for vending or sell- 
ing, and one for giving away with intent to avoid the statute. On 
this view of the statute, these latter words must refer to cases, which 
though gifts in name, are at bottom and reality sales, and hence add 
nothing to the extent of the former words, vend or sell; and hence 
an indictment for vending and selling will cover all gifts made with 
an intent to avoid the acts, because all such gifts must be in reality 
sales, whatever they may be in pretense. 

The present is however a case for vending and selling; and in 
conformity with the above views of the law, the Court will charge 
the jury, that if the jury shall find that Robert Chapman called for 
lemon syrup, and that, when he did so call, the defendant understood 
that he, Chapman, wanted the spirituons liquor as well as the syrup, 
and that defendant set out as well the liquor as the lemon syrup, 
and that said Chapman and witness drank of both and paid five or 
ten cents, then that this state of fact did constitute a sale of the 
spirituous liquor within the meaning of the law, and would justify 
the jury in finding the defendant guilty of a selling, the offense for 
which he is here indicted. 

Jury returned a verdict of guilty. 


Mr. Cushing, for defendant, thereupon filed a motion in arrest of 
judgment, showing for reason that the caption to the indictment 
states the indictment to have been found at the October term, 1851, 
while the indictment charges the offense to have been committed in 
September, 1852. 


This heading or caption was in these words: 
“ The State of Ohio, Gallia county ss.—Court of Common Pleas, 
of its October term, in the year one thousand eight hundred and fifty- 


one.” 
The indictment was actually found at the October term, 1852, and 


charges the sale to have been in September previous. 
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Mr. Cushing, for defendant, insisted that a caption must be true, 
and if it states that the indictment was found at a term previous to 
the time alleged for the commission of the offense, no jndgnent 
could be rexdered. He cited Starkie and Chitty’s Criminal Law. 


Nasu, J. There is no doubt as to the correctness of the rule 
cited from Starkie’s and Chitty’s Criminal Law. If the caption to 
an indictment show it to have been found at a term prior to the day 
on which the crime or offense is alleged to have been committed, 
no judgment can be rendered on such a record; a record which 
shows on its face that the party could not have been guilty of the 
crime or offense charged, at the time the indictment was found. 
Such is also the result of the cases in the United States. Tipton v. 
State, Peck, 165; State v. Fields, Peck, 140; The State v. Hunter, 
Peck, 166; State v. Williams, 2 McCord, 301; Grandison v. The 
State, 2 Humphrey’s R. 451; Mahan v. State, 10 Ohio R. 233. 
But do these authorities, and the counsel in this case, by the word 
caption mean the same thing? If they do not, then these author- 
ities have no bearing upon the question now presented. 

Now the word caption, as used. in these authorities, means not 
such a memorandum as this at the head of this indictment, but the 
caption with which the clerk prefaces the indictment, on making up 
the complete record in the case. This caption, which is made up 
by the clerk from the records or minutes of the court, must show 
the holding of the court, the time of the same, the impanneling of 
a grand jury, the appointment of a foreman, the administering of 
the oath, and the finding of the indictment by the grand jurors 
thus impanneled and sworn. This statement is necessary to show 
that a legal indictment has been presented against the party, and to 
which he is by law compelled to answer. The memorandum here 
objected to is no caption in this sense of the word, and hence these 
authorities have no bearing upon the question here presented. 

This memorandum is, then, no caption. Is it any part of the 
indictment? The indictment contains the finding of the 
jury ; but this memorandum is clearly no part of this finding; and 
so are the authorities. In The State »v. Hopkins and Others, 7 
Black. R. 494, it was held that this heading or memorandum con- 
stituted no part of the indictment; and, hence, that an indictment 
in which the year was alleged as the year aforesaid, and no year 
was named in the indictment, unless the year named in this head- 
ing could be referred to, was held to be fatally defective, because 
the grand jury could not refer to a date which constituted no part of 
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their finding, no part of the indictment. The same doctrine is laid 

down and followed in The State v, Gilbert, 13 Vermont R. 647. 

So also in Missouri v. Cook, 1 Missouri R. 547, it was held that 

the place where the offense was committed must be charged in the 
body of the indictment; it is not sufficient to charge it in the | 
margin only. These cases clearly show that this memorandum 

in the margin, or these words preceding the finding of the grand 

jury, is no part of that finding, is no part of the indictment; and 

hence, whatever it may be, it can not affect the indictment actually 
presented by the grand jury; the sufficiency of that must be tested 

by what appears in the indictment itself. 


Since the memorandum constitutes neither a part of the caption, 
nor of the indictment, what is its character? Is it necessary? I 
think not. It is no evidence of the facts stated in it. These facts 
of the county, and the court in which, and the term at which the 
indictment was found, must appear from the minutes of the court, 
and can not be proved in any other way. The omission to record 
the finding can not be supplied by any other evidence. Common- iy 
wealth v. Caywood, 2 Virginia Cases, 527; 2 Virginia Cases, 3; | 
2V.C, 483. This memorandum, then, is wholly unnecessary; the 
facts stated in it must appear in the minutes of the court, and if 
not stated there, this is no evidence of them. Nor would it seem : 
necessary to preface the finding of the grand jury by the words usu- t 
ally inserted in our practice. It would appear to be enough to say, i 
The grand jurors aforesaid, on their oath aforesaid, do find and { 
present, etc. The name of the state and of the county, and of the | 
jurors, and of their impanneling and being sworn, all appear in the | 
records of the court, and those records are the only competent evi- 
dence of these facts; their omission in the records of the court can 
not be supplied by this recital prefatory to the finding of the grand 
jury. So, when the indorsement, A true bill, was signed without the 1 
addition of the word Foreman, it was held sufficient, as the records 
of the court showed that the person, whose name was so signed, 

‘ was the foreman of the grand jury, Commonwealth v. Read, | 
Thatcher’s Criminal Cases, 180. So it was held sufficient, if it 
appeared on the face of the indictment that it was found “by the f 
grand jurors of the commonwealth on their oath,” Commonwealth \ 
v. Johnson, Thatcher’s Criminal Cases, 284. The word aforesaid H 
would indentify the grand jury finding the indictment as the one ' 
shown by the record to have been impanneled, and that the find- | 
ing was upon the oath, which the record showed had been admin- 
istered to them. The authority by, and the name in which, the 
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eounty for which, and the court in which, with the term at which 
the indictment was presented, would all appear in the minutes of 
the court, and in the complete record would precede the bringing 
in of the indictment; so that the words, the grand jurors afore- 
said, on their oath aforesaid, would seem to make the record and 
indictment certain to every possible intent. Without, however, 
undertaking to decide how far these introductory words are neces- 
sary, it would seem on principle that there could be no necessity for 
reciting facts already appearing in the record, and when, too, that 
recital would be no evidence of the facts so recited, in the absence 
of those facts being evidenced by the records of the court. But 
that this memorandum is wholly unecessary is perfectly clear, and 
that it might have been omitted without prejudice to the indict- 
ment, the record, or the proceedings. 

But does its presence here vitiate these proceedings? Here is a 
good indictment, regularly presented, as appears by the records of 
this Court, and as will appear from the complete record when made 
up. Can, then, this false memorandum, a memorandum consti- 
tuting no part of the indictment, no part of the record, no evidence 
even that the indictment was found at the October term, 1851, 
vitiate these proceedings, which the record shows to have, been cor- 
rect; that this indictment was found at the October term, 1852, and 
not at the October term, 1851? . Now it is a general rule in crimi- 
nal prosecutions, as well as in civil actions, that surplusage will 
never vitiate, United States v. Howard, 3 Sumner, 12; The State 
v. Noble, 15 Maine R. 476; 3 Shepley, 476, 8. C.; Rickets v. Sol- 
way, 2 Barnewell & Alderson, 360; 4 Pickering’s R. 252; 10 Pick- 
ering, 37; 3 Starkie’s Evidence, 1534. Surplusage is such an aver- 
ment as may be stricken out, and yet leave a sufficient description 
of the crime or offense. This memorandum may be stricken out 
without affecting the proceedings in this case; and if surplusage 
does not vitiate an indictment, can it vitiate a record? Can it be 
used to contradiet, or render doubtful a fact duly evidenced by the 
record itself? I, therefore, can see nothing in this memorandum 
which should prevent me from pronouncing the judgment which 
the law appoints for the offense of which the defendant stands 
convicted. 

He was accordingly sentenced. 
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COUNTY COURT OF LOUISVILLE, KENTUCKY. 


ALLEN v. Gowpy. 


COUNTERFEITING TRADE MARKS-——VINDICTIVE DAMAGES. 
[FROM THE LOUISVILLE COURIER.] 


Pamir Attex & Sons, eminent calico printers of Providence, 
Rhode Island, who turn out weekly 13,000 pieces of print, which 
have a high repute for excellence of fabric, beauty of design, and 
fastness of colors, make use of a label as a. guaranty to buyers, on 
which is impressed a peculiar marginal device and the words * Philip 
Allen & Sons, Fast Colors.” These gentlemen entered a suit in 
the Jefferson Circuit Court, alleging that the defendants, Alonzo 
Gowdy & Asaph Terry, leading wholesale merchants of Louisville, 
had caused their labels to be imitated and affixed to prints of infe- 
rior quality, which were extensively sold as genuine. The damages 
were laid at $10,000, but process was served on Gowdy only, as 
Terry was a resident of Philadelphia. Two answers were presented 
to the allegations by Gowdy, to which demurrer was taken by the 
plaintiffs, which were sustained by the Court. Upon Gowdy’s re- 
fusal to make further answer, judgment was rendered against him. 
A jury to assess damages was subsequently impaneled, before 
whom it was proved by the plaintiffs that their prints were always 
in greater demand in that market than those of any other brand, 
and that, while this demand has kept pace with the largely in- 
creased and increasing trade of that city, the supply of genuine 
prints had actually decreased, without any appreciation in prices. 


They also adduced proof to show that A. Gowdy & Co., had on 


two occasions sold spurious ‘prints, having the counterfeited labels 
on them, at about the same price as the genuine were sold in the 
East. 

Several prominent wholesale dealers testified that they had dimin- 
ished their purchases of Philip Allen & Sons’ prints for the last 
three years, because of the low prices for which those prints were 
sold in this market ; that they could not make as good a profit upon 
Allen’s prints as upon some others. The defendant adduced proof 
to show that but little profit is made upon any prints in this market, 
and proved by six or eight city retailers, that they purchased prints 
of various brands from A. Gowdy & Co., but never at a less price 
than they could purchase similar goods at other houses. One wit- 
ness testified that he had once purchased Philip Allen & Sons’ 
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prints from a house in the city, for a less price than he could buy 
them of A. Gowdy & Co. 

The Court having decided that the jury might, in the exercise of 
a sound discretion, award vindictive damages, they returned a ver- 
dict for four thousand two hundred and sixteen dollars and sixty-six 
cents. The case occupied the Court between two and three days, 
but the verdict of the jury was rendered in about half an hour after 


they retired. 





MISCELLANEOUS. 
THE LIQUOR LAW IN NEW HAMPSHIRE. 


Tue opinions of the judges of the Superior Court of New Hampshire, which were invited 
by a vote of the Senate of that state, were lately read to that body, as to the constitution- 
ality of the bill then pending in the Legislature of that state, to suppress the traffic in spir- 


. ituous liquor, which in its principle and many of its features is similar to the ‘* Maine 


liquor law.” They state generally that it is very apparent, even upon the most cursory 
reading, that the bill is drawn without reference to the state constitution; and they specify 
the following points of conflict: 

First. The bill confers on justices an extent of authority the constitution does not sanc- 
tion, particularly in respect to the power it gives them to pronounce a sentence of forfeiture 
on liquors seized for a violation of the law. 

Second. The Lill provides for no trial by jury, or for appeal and trial by jury before a 
higher court. The constitution provides that in all controversies concerning property, the 
parties have a right to trial by jury. 

Third. The seventh section of the act conflicts directly with the constitution of the 
United States. This section provides that no action can be maintained in any court in the 
state, either in whole or in part, for intoxicating or spirituous liquors sold in any other state 
or county. No law of this state can deprive a citizen of the United States of the right to 
enforce a claim of debt before the tribunals of this state. 

Fourth. Liquors are property. ‘The law in recognizing them as such in the fourth section , 
when in the hands of town authorities for sale and mechanics for use, can not, by the force 
of a few phrases, make property lose its character when in other custody. 

ifth. Double or increased penalties in cases of conviction under appeal, because it ope- 
rates as a penalty upon the party claiming an appeal, conflicts with his right to appeal, and 
can not be supported by the constitution. 

S.ath. The bill is designed by its provisions to demand excessive bail and render it diffi- 
cult for the accused to procure sureties. If it had been added that the accused should not 
have the benefit of counsel to defend him, the parallel between the present law and the 
practice in England in former days would have been complete. 

Seventh. The conviction of a principal through any act of an agent is held to be uncon- 
stitutional. The accused should be confronted with the witnesses against him, says the 
constitution ; but the liquor bill says, No; and it is therefore opposed to the constitutional 
rights of the citizen. 

Eighth. The people have a right to be secured against all unreasonable searches of their 
dwellings, et cetera, and all search-warrants must be under oath according to the constitu- 
tion. But searches and arresis may be made, according to the bill, without warrants on 
oath, and it is thus unconstitutional. 

The judges conclude by stating that some of the objections are of the most serious ie 
acter. The opinion is signed by Judges Gitcurist, Woops, Eastman, and Be. 


